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 1.  TIME:  9:00   CASE#: MSC14-00755 
CASE NAME: RICCA VS. IOANNOU 
HEARING ON MOTION TO/FOR ENFORCE JUDGMENT FILED BY FRANK S RICCA 
JR , GEORGIA A LUJAN 
* TENTATIVE RULING: * 
 
Continued to September 13, 2017, 9AM, D9 by stipulation of the parties. 

 

  

  2.  TIME:  9:00   CASE#: MSC16-01505 
CASE NAME: CHRISTOPHER HOOT VS NANCY SHER 
HEARING ON MOTION TO/FOR TAX COSTS CLAIMED BY XD HENRY WILBUR 
HOOT FILED BY NANCY L SHERWOOD 
* TENTATIVE RULING: * 
 
 The Motion to Tax Costs is granted.  The amount of $282.88 paid to plaintiff’s counsel for 
purchase of copy of deposition transcript violated Govt. Code 69954.  The messenger charges 
in the amount of $502.95 are not “reasonable and necessary” costs but instead were 
“convenience” costs. 

  

 3.  TIME:  9:00   CASE#: MSC16-02375 
CASE NAME: MOLINA VS. HARE 
HEARING ON MOTION TO/FOR CONSOLIDATE C16-02375 W/ C17-00012 
FILED BY RANDY L HARE 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 4.  TIME:  9:00   CASE#: MSC17-00012 
CASE NAME: BARRETT BUSINESS VS HARE 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE C16-02375 TO 
C17-00012 SET BY RANDY L. HARE 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 
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 5.  TIME:  9:00   CASE#: MSC17-00261 
CASE NAME: VOSS VS. COMCAST 
HEARING ON MOTION TO/FOR LEAVE TO FILE COMPLAINT IN 
INTERVENTION FILED BY PACIFIC BELLELEPHONE COMPANY 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 6.  TIME:  9:00   CASE#: MSC17-00271 
CASE NAME: WELLS FARGO BANK, N.A. VS BRAV 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
GREGORY DI LORETO 
* TENTATIVE RULING: * 
 
 Parties to appear for evidentiary hearing.  There is a direct conflict between the 

supporting and opposing declarations regarding the service of process.  In its discretion, the 

Court has ordered live testimony so that it may fully weigh the credibility of the witnesses and 

the parties have an opportunity for cross-examination.     

 Please see the adopted tentative ruling of July 19, 2017 on the Motion to Quash. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00271 
CASE NAME: WELLS FARGO BANK, N.A. VS BRAV 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

  

 8.  TIME:  9:00   CASE#: MSC17-01027 
CASE NAME: ASSELIN-NORMAND VS MARINA BAY 
HEARING ON DEMURRER TO COMPLAINT of ASSELIN-NORMAND FILED BY 
WENG'S MANAGEMENT, INC. 
* TENTATIVE RULING: * 

 

Defendant demurrer to the complaint is off calendar as moot. Plaintiff filed a first 

amended complaint on August 17, 2017. Although the first amended complaint has very few 

changes beyond the removal of one cause of action, the Court cannot rule on the demurrer to 
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the original complaint as it is no longer the operative pleading. (See, e.g. People ex rel. 

Strathmann v. Acacia Research Corp. (2012) 210 Cal.App.4th 487, 505-506.)  

  

 9.  TIME:  9:00   CASE#: MSC17-01027 
CASE NAME: ASSELIN-NORMAND VS MARINA BAY 
HEARING ON MOTION TO/FOR UNDERTAKING TO SECURE COSTS AND ATTY 
FEES FILED BY WENG'S MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 

Defendant’s motion for an undertaking is continued to September 27, 2017 at 9:00 a.m. 

in Department 9.  

Defendant has presented evidence that shows an undertaking under Code of Civil 

Procedure section 1030 is appropriate since Plaintiff is an out of state resident and has filed 

several other cases on the same general legally theory, which were unsuccessful. Plaintiff 

argues that he has been given a cost waiver and therefore cannot be required to provide an 

undertaking.  

Baltayan v. Estate of Getemyan (2001) 90 Cal.App.4th 1427 holds that when a plaintiff 

has established indigency, a trial court should waive or reduce the bond required under section 

1030. (Id. at 1435.) The concurring opinion in Baltayan wanted a rule that a trial court cannot 

impose an undertaking pursuant to section 1030 “once the judge determines that [the plaintiff] is 

financially qualified for that in forma pauperis status and possess a nonfrivolous claim” (Id. at 

1436.) This rule was stated in the concurring opinion of Justice Johnson and was not adopted 

by the majority. Thus, the Court will follow the holding in Baltayan, which requires it to consider 

the Plaintiff’s financial condition and whether or not it should waive or reduce the bond required 

under section 1030. In order to make this determination, the Court requires additional 

information about Plaintiff’s financial condition.  

Therefore, this matter is continued so that Plaintiff can submit additional information 

about his financial condition in a declaration. This declaration should include information about 

all of Plaintiff’s assets, including both monetary and non-monetary assets. In addition, Plaintiff 

should state all income he has received in the past year, including income that may not be 

subject to state or federal taxes. Plaintiff may provide any other information that he believes is 

related to his financial condition and his ability (or inability) to provide an undertaking.  

Plaintiff’s declaration shall be filed and served by September 13, 2017. Defendant may 

file and serve a short response by September 20, 2017. The purpose of these supplemental 

filings is to address Plaintiff’s financial condition and what amount of an undertaking, if any, is 

appropriate in this case.  
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10.  TIME:  9:00   CASE#: MSC17-01031 
CASE NAME: AZZOPARDI VS DEUTSCHE BANK 
HEARING ON DEMURRER TO COMPLAINT of AZZOPARDI FILED BY DEUTSCHE 
BANK NATIONAL TRUST COMPANY AS TRU, OCWEN LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
  
Before the Court is a demurrer (the “Demurrer”) filed by Deutsche Bank National Trust 

Company, as Trustee for American Home Mortgage Assets Trust 2007-5, Mortgage Backed 

Pass-Through Certificates, Series 2007-5 (“Deutsche Bank”) and Ocwen Loan Servicing, LLC 

(“Ocwen”) (collectively, “Defendants”). The Demurrer relates to the Complaint filed by Plaintiff 

Saviour Azzopardi (“Plaintiff” or “Azzopardi”). The Complaint alleges causes of action for (1) 

declaratory relief; (2) cancellation of instruments; and (3) wrongful foreclosure. 

Defendants demur pursuant to Code of Civil Procedure § 430.41(e) on the grounds that Plaintiff 

has failed to allege facts sufficient to state causes of action for his claims. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that he is the owner of real property 
located at 4451 Driftwood Court, Discovery Bay, CA 94505 (the “Subject Property”). Complaint 
at ¶ 1. On or about March 26, 2007, Plaintiff obtained a $948,000 mortgage loan from American 
Home Mortgage Acceptance, Inc. (“AHM Acceptance”) secured by the Subject Property. 
Complaint at ¶ 9. AHM Acceptance later filed for Bankruptcy on or around August 6, 2007. Id. at 
¶ 11. On or about August 5, 2008, MERS substituted AHMSI Default Services, Inc. as Trustee 
under the Deed of Trust. Id. at ¶ 13. Plaintiff alleges that this Substitution of Trustee is void. Id. 
On or about August 27, 2008, MERS executed an Assignment of the Deed of Trust to American 
Home Mortgage Servicing, Inc. Complaint at ¶ 14. Plaintiff alleges that this Assignment was 
robo-signed and as a consequence, is also void. Id. Plaintiff alleges that this Assignment also is 
void for the additional reason that it was made after AHM Acceptance had filed for bankruptcy. 
Complaint at ¶ 15.  

MERS executed another assignment of the Deed of Trust to Deutsche Bank on or about April 
12, 2012. Complaint at ¶ 16. As with the prior assignment, Plaintiff alleges that this assignment 
is void because it was made after AHM Acceptance had filed for bankruptcy. Id. at ¶ 17. Plaintiff 
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alleges that this 2012 assignment is void for the additional reason that MERS lacked authority to 
execute the assignment to Deutsche Bank. Id. at ¶ 18.  

On or about May 11, 2012, AHM Servicing, as attorney in fact for Deutsche, executed a 
Substitution of Trustee naming Power Default Services (“PDS”) as the Trustee of the Deed of 
Trust. Complaint at ¶ 20. Plaintiff alleges that this assignment was void as well. Id. at ¶ 21. On 
May 13, 2014, PDS recorded a Notice of Default and Election to Sell Under Deed of Trust. Id. at 
¶ 22. On September 25, 2014 PDS recorded a Notice of Trustee’s Sale. Id. at ¶ 23. 

Analysis 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiff’s other claims, and as discussed infra, Plaintiff has 
not alleged facts sufficient to state his claims. As a consequence, Plaintiff has not alleged facts 
sufficient to state a claim for declaratory relief. The Demurrer is sustained, with leave to amend. 

Cancellation of Instruments (Civ. Code § 3412) 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). Further, a 
plaintiff must allege specific facts, “not mere conclusions, showing the apparent validity of the 
instrument designated, and point out the reason for asserting that it is actually invalid.” Ephraim 
v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 (“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”), disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36. 

As a threshold matter, California law does not require that the assignment of a deed of trust be 
recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 
(demurrer based on lack of recorded assignment sustained because “the lender could have 
assigned the note to the beneficiary in an unrecorded document not disclosed to plaintiffs”); see 
also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125. Second, MERS’ 
authority to assign a deed of trust is well established. See Siliga v. Mortgage Electronic 
Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 83 (“Siliga”), disapproved on other 
grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 Cal.4th 919, 939 n. 13 (“Yvanova”). 
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Furthermore, Plaintiff lacks standing to challenge alleged defects in assignment. See Saterbak, 
245 Cal.App.4th at 815 (plaintiff lacked standing to challenge alleged defects in assignment; an 
unauthorized act by the trustee is not void but merely voidable by the beneficiary); see also 
Yvanova, 62 Cal.4th at 942 (recognizes borrower standing only where the defect in the 
assignment is void, rather than voidable). 

Here, Plaintiff has alleged that “the purported Assignment of Deed of Trust to Deutsche is void 
because MERS had already previously assigned its beneficial interest to American Home 
Mortgage Servicing, Inc. in 2008 (‘2008 Assignment’).” Opposition at 8:4-6; see also Complaint 
at ¶ 15. Plaintiff also alleges that this assignment is void because it “was robo-signed and not 
actually executed by an officer of MERS.” Complaint at ¶ 15. Plaintiff further alleges that “MERS 
had nothing to assign to Deutsche when it executed the 2012 Assignment, and the 2012 
Assignment is void, not merely voidable.” Opposition at 8:7-8; see also Complaint at ¶ 18.  

As a threshold issue, there is nothing about robo-signing a notice of default or a notice of 
substitution of trustee that makes them invalid or ineffective. See Kalnoki v. First American 
Trustee Solutions, LLC (2017) 8 Cal.App. 5th 23, 46-47. Plaintiff has not disputed the amount 
owed or that his loan was in default. Consequently, any alleged robo-signing has no bearing on 
the validity of the foreclosure process. See id. With respect to MERS’ authority to make the 
assignment, that is well-established under California law. See Siliga, supra, 219 Cal.App.4th at 
83. At most, Plaintiff has alleged a voidable assignment. Under prevailing law, he lacks standing 
to challenge a voidable assignment. See Saterbak, supra; see also Yvanova, supra. 

Finally, Plaintiff has failed to allege or present evidence that he has suffered any prejudice as a 
consequence of any alleged improper assignments with respect to his loan. See Siliga, supra, 
219 Cal.App.4th at 85; see also Fontenot, supra,198 Cal.App.4th at 272; both overruled on 
other grounds by Yvanova, 62 Cal.4th at 937 (“we are concerned only with prejudice in the 
sense of an injury sufficiently concrete and personal to provide standing, not with prejudice as a 
possible element of the wrongful foreclosure tort”). 

Plaintiff has not alleged facts sufficient to state a cause of action for cancellation of instruments. 
The Demurrer to this claim sustained, with leave to amend. 

Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104. 

As a threshold matter, there has not been a foreclosure sale of the subject property. 

Civil Code § 2924(a)(6) requires that the entity initiating the foreclosure process is “the holder of 
the beneficial interest under the mortgage or deed of trust, the original trustee or the substituted 
trustee under the deed of trust, or the designated agent of the holder of the beneficial interest.” 
Plaintiff’s wrongful foreclosure claim is premised on his allegations regarding defective 
assignment. For the reasons discussed further, above, Plaintiff lacks standing to challenge any 
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alleged defects in assignment. As a consequence, he has failed to allege facts sufficient to state 
a claim for wrongful foreclosure.  

The Demurrer is sustained, with leave to amend. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FAY SERVICING, LLC, et al. 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to October 4, 2017, at 9:00 a.m., in Department 9.  
The Court cannot continue the hearing to an earlier date, based on calendaring considerations. 
 
 The demurring defendants have failed to file a declaration demonstrating that the parties 
have met and conferred “in person or by telephone,” as required by statute.  (See, Code Civ. 
Proc., § 430.41.)  The declaration filed on July 6, 2017 states only that defendants’ counsel sent 
plaintiffs’ counsel a letter.  (Dunn. Dec., ¶¶ 4-5.)  The Court notes that the letter was sent on 
June 29, only four court days before the demurrer was filed.  Defendants shall file a compliant 
declaration on or before September 13, 2017. 
 
 Plaintiffs’ counsel shall cooperate with defendants’ counsel in conducting the required 
meet-and-confer discussion.  The Court notes that plaintiffs have not opposed the demurrer with 
regard to the conversion cause of action, and have not made a strong argument concerning why 
the declaratory relief cause of action is necessary; if plaintiffs elect not to pursue these two 
causes of action, plaintiffs should promptly file a corresponding request for dismissal. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RALPH PARTNERS II LLC 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to October 4, 2017, at 9:00 a.m., in Department 9.  
The declaration filed by the demurring defendant is ambiguous concerning whether the parties 
have met and conferred “in person or by telephone,” as required by statute.  (See, Code Civ. 
Proc., § 430.41, subd. (a)(3)(A) [the declaration shall state “[t]he means by which the demurring 
party met and conferred”]; Choi Dec., filed on 7-10-17, ¶ 5.)  Defendant shall file a compliant 
declaration on or before September 13, 2017.  The Court notes that even if defendant had 
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already filed a compliant declaration, the Court would still have continued the hearing so that 
both pending demurrers could be heard on the same day. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01131 
CASE NAME: MEIER VS. US BANCORP 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY US 
BANCORP 
* TENTATIVE RULING: * 
 
  
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendant US 

Bank National Association (“Defendant” or “US Bank”). The MJOP relates to the Complaint filed 

by Plaintiff Carol D. Meier (“Plaintiff” or “Meier”). Plaintiff is in pro per. The Complaint pleads 

causes of action for (1) cancellation of instruments and (2) declaratory relief. 

Request for Judicial Notice 

Defendants request judicial notice of several Contra Costa County Recorder documents as well 

as other records. The Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 

The Court notes that certified copies of recorded documents are self-authenticating. Evid. Code 

§§ 1530, 1600; see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-

65, disapproved on another point by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 

919 (“Yvanova”).  

Standard 

A Defendant may move for judgment on the pleadings if a complaint does not state facts 

sufficient to constitute a cause of action against that Defendant. Code Civ. Proc. 

§ 438(c)(1)(B)(ii). The grounds for the motion must appear on the face of the challenged 

pleading or from matters that may be judicially noticed. Code Civ. Proc. § 438(d). The Court 

must accept as true all material facts property pleaded, but does not consider conclusions of law 

or fact, opinions, speculation, or allegations contrary to law or facts that are judicially noticed. 

Stevenson Real Estate Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc. (2006) 138 

Cal.App.4th 1215, 1219-20. 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that she is the owner of residential 

property located at 61 Rudgear Drive in Walnut Creek California (the “Subject Property”). 
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Complaint at 2:3. Plaintiff obtained a $600,000 mortgage loan secured by the Subject Property 

on or about March 30, 2006 (the “Loan”). RJN Ex. 1. The Deed of Trust reflecting the Loan 

identifies the Lender as Downey Savings and Loan Association, F.A. (“Downey”). Id. Pursuant to 

a Loan Sale Agreement (“LSA”) where the Federal Deposit Insurance Corporation (“FDIC”) 

acted in its capacity as a receiver, U.S. Bank agreed to purchase certain of Downey’s assets, 

including the Loan. Id. at 8 ¶ 2.1; see also Complaint, Ex. A at p. 40 of 49. As a consequence, 

US Bank became the owner of the Loan as of November 21, 2008. Id. On April 20, 2009, the 

FDIC and US Bank entered into an Assignment and Assumption of Interest and Obligations to 

effectuate the consummation of the sale of the Downey’s loans pursuant to the LSA. Complaint 

at Ex. A, Assignment and Assumption of Interests and Obligations. On November 8, 2011, the 

FDIC executed and recorded a Limited Power of Attorney, designating Debra Weise as the 

attorney-in-fact effective November 30, 2011. RJN Ex. 3. On May 23, 2012, Ms. Weise executed 

an Assignment of the Deed of Trust and caused it to be recorded on October 3, 2012. RJN Ex. 

8. 

In the interim, Plaintiff defaulted on the Loan in December 2009. RJN Ex. 4. A Notice of Default 

and a Notice of Trustee’s Sale were recorded on April 21, 2010 and June 27, 2010, respectively. 

RJN Exs. 4, 5. On November 28, 2011, Carol Meier quitclaimed the Subject Property to herself 

and Martin Meier as joint tenants. RJN Ex. 6. On January 28, 2012 a second Notice of Trustee’s 

Sale was recorded. RJN Ex. 7. On March 19, 2013 Plaintiff and Martin Meier executed a Grant 

Deed, transferring the Subject Property to themselves. RJN Ex. 9. Two additional Notices of 

Trustee’s Sale were recorded on June 4, 2013 and August 18, 2014, respectively. RJN Exs. 10, 

11. 

On November 13, 2015 a Substitution of Trustee was recorded, reflecting Quality Loan Service 

Corporation (“QLS”) as the trustee of the Deed of Trust. RJN Ex. 15. On December 28, 2015, 

QLS recorded a Notice of Default against the Property. RJN Ex. 12. On July 13, 2016 the 

Meiers deeded the Property to Janice Barber Urban for the Avalon Trust. RJN Ex. 14. On 

September 15, 2016, QLS recorded a Notice of Trustee’s Sale. RJN Ex. 16.  

Both the Meiers and the Avalon Trust have filed complaints regarding the Subject Property that 

they subsequently dismissed. See RJN Exs 17-21. No foreclosure sale of the Subject Property 

has taken place. 

Analysis 

Cancellation of Instruments 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 

apprehension that if left outstanding it may cause serious injury to a person against whom it is 

void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 

canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 

instrument is “void or voidable” and would cause “serious injury” if not canceled. Saterbak v. 

JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). Cancellation of 

an instrument is essentially a request for rescission of the instrument. Bank of America v. 

Greenbach (1950) 98 Cal.App.2d 220, 228. The effect of a decree cancelling an instrument is to 
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place the parties where they were before the instrument was made, as if it had never been 

made. Id. at 238. Further, a plaintiff must allege specific facts, “not mere conclusions, showing 

the apparent validity of the instrument designated, and point out the reason for asserting that it 

is actually invalid.” Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, 

Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 (“[t]o state a cause of action to remove a cloud 

[under Civil Code section 3412], instead of pleading in general terms that the defendant claims 

an adverse interest, the plaintiff must allege, inter alia, facts showing actual invalidity of the 

apparently valid instrument or piece of evidence”), disapproved on other grounds, Droeger v. 

Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36. 

In Saterbak, the plaintiff brought a pre-foreclosure action contending the assignment of a note to 

a trust was void because it took place after the trust’s closing date. Saterbak, supra, 245 

Cal.App.4th at 811-812 & fn. 1, 815. On those facts, the appellate court concluded the borrower 

lacked standing to challenge the assignment. Id. at 814-815. Saterbak noted that the California 

Supreme Court had recently held that a borrower had standing to sue for wrongful foreclosure 

where an alleged defect in an assignment rendered the assignment void. Id. at 815, citing 

Yvanova, supra, 62 Cal.4th at 942-943. However, as the court in Saterbak noted, Yvanova’s 

ruling was expressly limited to post-foreclosure actions. Saterbak, 245 Cal.App.4th at p. 815. 

Moreover, as Saterbak explained, even in the post-foreclosure context, Yvanova recognizes 

borrower standing to challenge an assignment “only where the defect in the assignment renders 

the assignment void, rather than voidable.” Saterbak, supra, 245 Cal.App.4th at 815, citing 

Yvanova, supra, 62 Cal.4th at 942-943. 

Plaintiff’s theory as to why the foreclosure sale would be void is apparently based on alleged 

defects in the assignment of the Deed of Trust. Plaintiff alleges that the Assignment of Deed of 

Trust recorded October 4, 2012 is invalid because it “was made ‘effective’ three years prior to 

the date that the Power of Attorney that was referenced directly in the Assignment was either 

dated or recorded.” Complaint at 3:8-10. She further alleges that the FDIC did not assign the 

mortgage loan to US Bank until at least April 20, 2009. Id. at 3:13-14. Plaintiff additionally 

alleges that the Power of Attorney is ineffective because it was signed after it was recorded. Id. 

at 2:27-3:3. This latter allegation appears to be a misapprehension of the effective dates of the 

Limited Power of Attorney; the Power of Attorney was executed November 8, 2011 and had 

effective dates of November 30, 2011 through November 30, 2012. RJN Ex. 3 at 2.  

Here, the alleged defects with the assignment render the assignment at most voidable, rather 

than void. As a consequence, Plaintiff lacks standing to challenge the alleged defects. See 

Saterbak, 245 Cal.App.4th at 815 (plaintiff lacked standing to challenge alleged defects in 

assignment; an unauthorized act by the trustee is not void but merely voidable by the 

beneficiary); see also Yvanova, 62 Cal.4th at 942 (recognizes borrower standing only where the 

defect in the assignment is void, rather than voidable).  

Furthermore, Plaintiff has failed to allege or present evidence that she has suffered any 

prejudice as a consequence of any alleged improper assignments with respect to her loan. See 

Siliga v. Mortgage Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85; see also 

Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 272; both overruled on other 
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grounds by Yvanova, 62 Cal.4th at 937 (“we are concerned only with prejudice in the sense of 

an injury sufficiently concrete and personal to provide standing, not with prejudice as a possible 

element of the wrongful foreclosure tort”). 

Defendants’ MJOP to the first cause of action is granted, with leave to amend. 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 

desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 

over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 

the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 

(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 

facts showing the existence of an actual controversy relating to the legal rights and duties of the 

respective parties under a written instrument and requests that these rights and duties be 

adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiff’s other claims. Given that Plaintiff has failed to 

allege facts sufficient to state a cause of action for cancellation of instruments, her claim for 

declaratory relief also fails.  

Defendants’ MJOP to the second cause of action is granted, with leave to amend. 

  

14.  TIME:  9:00   CASE#: MSL16-04031 
CASE NAME: CAVALRY SPV I, LLC VS GARCIA 
HEARING ON CLAIM OF EXEMPTION - FILED BY CAVALRY SPV I, LLC 
* TENTATIVE RULING: * 
 
 Judgment debtor’s request for $0 to be withheld from her income is denied.  The amount of 
$175.00 per pay period (two per month) shall be withheld by the Sheriff.  Any amounts presently 
held by the Sheriff shall be released to the judgment creditor. 

  

15.  TIME:  9:00   CASE#: MSL17-01300 
CASE NAME: DISCOVER BANK VS FOX 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
DISCOVER BANK 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 


